Shorewood Board of Appeals
Meeting Agenda
May 11, 2021 5:30 P.M.
Location: via Teleconference
Please join my meeting from your computer, tablet or smartphone.
https://us02web.zoom.us/j/89144732885
Meeting ID: 891 4473 2885
Dial in using +1 (312) 626-6799 US
1. Call to Order.
2. Roll Call.
3. Statement of Public Notice.
4. Approval of January 12, 2021 meeting minutes.
5. Attorney to review the standards by which the Board of Appeals must abide.
6. Consideration of a request for a variance of Village Code 225-7 F. (4) for the placement of an A/C
condenser in the front yard of the home at residential property 1921 E. Elmdale Court.
7. Adjournment.

PLEASE BE ADVISED THAT A REPRESENTATIVE OF THE APPLICANTS FOR THE ABOVE
ITEMS MUST BE PRESENT AT THIS MEETING.
Dated at Shorewood, Wisconsin, this 22nd day of April, 2021
Village of Shorewood
Sara Bruckman, Village Clerk, WCMC, CMC
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VILLAGE OF SHOREWOOD
BOARD OF APPEALS MINUTES
January 11, 2021

DRAFT

1.

Call to Order
Ms. Tidwall called the meeting to order at 5:30 p.m.

2.

Roll Call
Members present: Michael Paulson, April Toy, Jon Toutenhoofd, Karen Tidwall. A quorum was
noted present.
Others present: Village Attorney Nathan Bayer, Building Inspector Justin Burris

3.

Statement of Public Notice
Clerk Bruckman stated that the meeting had been posted and noticed according to law.

4.

Approval of January 14, 2020 meeting minutes.
Mr. Paulson moved, seconded by Mr. Toutenhoofd to approve the January 14, 2020 meeting
minutes. Motion carried 4 – 0.

5.

Approval of October 13, 2020 meeting minutes
Mr. Paulson moved, seconded by Mr. Toutenhoofd to approve the October 13, 2020 meeting
minutes. Motion carried 4 – 0.

6.

Attorney to Review Standards by which the Board of Appeals must abide.
Ms. Tidwall outlined procedures for the meeting and introduced Attorney Bayer who outlined the
procedures by which the Board of Appeals (BOA) must abide and the legal standards involved.
Attorney Bayer explained the power of the Board of Appeals to grant variances is granted under
§535-55 of the Village of Shorewood Municipal Code. The Board of Appeals can hear and grant
variances that are not contrary to the public interest whereby owing to special conditions, a literal
enforcement will result in practical difficulty or unnecessary hardship, so that the spirit and purpose
of the building code shall be observed and the public safety, welfare and justice secured. Some
specific findings must be reflected in the minutes before a request for a variance can be granted. If
you decide to grant a variance, you must find the following “(a) Exceptional circumstances. There
must be exceptional, extraordinary or unusual circumstances or conditions applying to the lot,
parcel or structure that does not apply generally to other properties in the same district and the
granting of the variance would not be of so general or recurrent nature as to suggest that this
chapter should be changed. (b) Absence of detriment. The variance will not create substantial
detriment to adjacent property and will not materially impair or be contrary to the purpose and the
spirit of this chapter or the public interest.”
Board of Appeals members had no questions of the Village Attorney.

7.

Public Hearing: Request for variance of Building Code 225-8 B. (4) no fence shall be erected
or constructed which exceeds a height of six feet, at residential property 4425 N. Lake Drive.
Ms. Tidwall opened the Public Hearing at 5:37 p.m.
Clerk Bruckman noted three emails from Larry Golopol, Tim and Sara Christian, and Tom and
Patrice Linn were forwarded to the Board of Appeals stating their support for the fence.

Ms. Tidwall closed the Public Hearing at 5:39 p.m.
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7.

Consideration of request for variance of Building Code 225-8 B. (4) no fence shall be erected
or constructed which exceeds a height of six feet, at residential property 4425 N. Lake Drive.

Building inspector Justin Burris was sworn in.
The Village approved a Building Permit application (20-1399) on 08/24/2020 for the construction of
a six-foot fence at residential property 4425 N Lake Dr. An inspection was made on 10/22/2020
where it was found that the height of the fence was in violation and exceeded six feet in height.
A notice of correction was issued to Munson Inc. on 10/22/2020 to correct the height of the fence,
and subsequent discussions between Building Inspector Tim Koepp and a representative of the
company resulted in an agreement to do so.
After further discussion between Munson Inc. and the homeowner, the Village received a Board of
Appeals application on 11/23/2020 from the homeowner requesting a variance to the Building
Code.
The fence was constructed to enclose the rear and side yards of the property, and runs from the SE
corner of the house to the South lot line, which lies on a shared driveway with the neighbor, and
encloses the rear yard. The entire length of fence on the South lot line exceeds the maximum
height requirement, and measures between 6’3” and 6’4”. The section along the West property line
also averages 6’3” in height; the section immediately adjacent to the SE corner (front) of the house
is 5’9”. The height of the fence on the North lot line increases from 6’0” to 6’3” as it continues to the
West lot line.
Staff does not support the variance as the fence may have been constructed to a height of six feet
or less, while maintaining a level elevation across the top. Additionally, the bottom of the fence
could have been modified/cut to allow for any necessary drainage.
Mr. David Jubelirer explained he was not present during the meeting with Mr. Koepp and Munson,
but they did not agree to lower the height of the fence and the contractor objected to lowering it
based on challenging site conditions. Mr. Jubelirer explained Mr. Koepp expressed remorse for the
technicality but the property owner to the south complained to the Village about the fence. He
further explained that statement was not accurate, the neighbors support the fence. He noted the
height of the fence on the west side of the house as well as the north side of the house have been
adjusted because the adjoining neighbors support the fence and there was uneven ground in that
area. They purchased dirt and started grading so the area is even and abuts the bottom of the
fence so that it’s at six feet tall. He explained that isn’t possible along the south property line
because it’s on shared concrete driveway.
Applicant David Jubelirer was sworn in.
Mr. Jubelirer explained Munson is a highly experienced and skilled fence company. They ran into
challenging site conditions on the property with very large tree roots, uneven ground and
challenging drainage conditions. The fence construction took twice as long as initially estimated.
The installation was the best compromise they could make between functionality, structural integrity
and aesthetics. They followed the spirit of the ordinance, some areas of the fence are below six
feet and other areas are above six feet by two to four inches along the south property line. He noted
it was very important for them to have it function properly while being aesthetically pleasing. He
noted all the neighbors are in support of the fence. He explained the contractor has never run into
an issue like this and has always used their professional knowledge. They have run into
challenging site conditions on occasion and it’s very difficult to have a fence be even at the top, look
good and meet technicalities of ordinances but they use their best judgment. He noted if Munson is
forced to remove or correct the fence, they will need to remove all of the panels of the fence,
procure cedar materials from their source in Michigan, which are backordered because of the
pandemic. New materials will not be available until the end of next summer. Mr. Jubelirer further
explained while it’s very important to enforce the ordinances to create a safe community, they are
following the spirit and intent of the ordinance.
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Mr. Paulson questioned if Munson at any time said they could not construct the fence at a
horizontal top level four inches lower. Mr. Jubelirer explained this was the best installation in their
professional opinion to follow the intent of the ordinance while keeping it as close to six feet as
possible.
Ms. Toy questioned if the conversation happened after the fence was built. Mr. Jubelirer explained
yes, after Mr. Koepp inspected the fence and sent an enforcement letter. Ms. Toy noted the building
permits notes it will be six feet tall. Mr. Jubelirer noted Munson became aware of the site conditions
when they started constructing the fence. He noted they did not inform him as the homeowner but
followed the intent of the ordinance.
Mr. Toutenhoofd questioned if there was a fence on the driveway area before. Mr. Jubelirer
explained there was a fence on the same property line but it did not go down the driveway, it
stopped on the south property line were the soil meets the driveway. He noted the driveway pitches
towards Lake Drive.
Mr. Paulson questioned if there was any reason a lower fence could not have been constructed.
Mr. Jubelirer he is not aware but wanted a fence at the maximum height.
Ms. Tidwall questioned if Munson will correct this issue since they were aware of the ordinance?
Mr. Jubelirer did not have the answer. He noted the panels are a standard six-foot height,
fabricated in Michigan and they feel this determination is overly harsh in their opinion.
Mr. Burris questioned if Munson could saw the bottom of a six-foot panel down to meet the
requirements. Mr. Jubelirer did not know, he was told they would need to replace the panels.
Ms. Tidwall questioned if there was anything extraordinary or unusual about the site conditions on
the property. Mr. Burris explained no, there are changes on elevations on every property. Mr.
Burris noted the section on the driveway measures about six feet continuously along the front and
to the back along the concrete it is raised up off the driveway by three inches.
Tim Koepp was sworn in.
Mr. Koepp explained the meeting with Munson was very quick, the measurements were verified to
be over six feet and the rep from Munson understood and said they would get the height corrected.
Mr. Jubelirer explained Mr. Koepp talked with the owner of the company and not the installer, he
was not aware of the issues until speaking with the crew.
Ms. Toy questioned other than uneven ground and drainage is there any other condition about this
particular property that prevents meeting the six-foot requirement. Mr. Jubelirer explained it was
just the site conditions as mentioned. Ms. Toy questioned what was meant by drainage. Mr.
Jubelirer explained along the driveway, because the post and the fence on the south property run
along the driveway, there is a pretty substantial pitch so the water moves towards the stormsewer
on Lake Drive. There is also a pitch from both sides of the houses and comes to a low point right in
the area were the fence is. The fence company was dealing with a sunken area between the two
homes that pitches towards Lake Drive. There also needed to be clearance under the fence so it
wouldn’t be subject to wood rot from the elements.
Ms. Toy noted there is a portion of the fence that does not seem to be level. Mr. Jubelirer noted
yes, for his wife to create a gate that looks appealing. Ms. Toy questioned the section of fence
without the gate that is the section of the fence with the drainage issue. Mr. Jubelirer explained that
is the section of fence where the two driveways slope together and create a low point along the
fence and the driveway pitches towards the east. Munson wanted to keep the fence line straight
with the fence line along the west side of the property and in order to do that it became two to four
inches taller and they couldn’t lower it all the way to the concrete.
There was discussion on modifying the panels. Mr. Burris noted one of the panels was modified to
create the gate and is less than six feet.
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Testimony was closed and moved into Board consideration.
Mr. Paulson moved, seconded by Ms. Toy to a variance be granted to permit a 6-foot fence at the
locations indicated in the application at the property address of 4425 N Lake Drive.
Discussion:
Mr. Paulson noted the legal standard the Board of Appeals needs to meet cannot support the
motion. The Village zoning code is explicit that no fence over six feet. There are no exceptional
circumstances that don’t apply generally to other properties that different panels or adjustments to
the current panels could not be made. If a variance would be granted, the board would be defeating
the purpose of the ordinance that no fence should be over six feet. The existing fence does not
have to come down until a replacement can be made. Mr. Paulson does not support the variance.
Mr. Toutenhoofd noted all the neighbors have approved and most of the fence has been replaced
by what was originally there. Mr. Toutenhoofd supports the variance.
Ms. Toy noted there is no evidence of exceptional circumstances. No one has been able to prove
that changes in the grade are an exceptional circumstance. She noted the contractor knew there
was a six-foot ordinance. She does not support the variance.
Ms. Tidwall noted the contractor should have been able to foresee that this is an issue and adjust it
accordingly. She noted setting precedent about fences over six feet.
Motion failed by roll call vote, 1 – 3 by a roll call vote with Mr. Toutenhoofd voting aye.
Ms. Toy moved, seconded by Mr. Paulson to adjourn the meeting at 6:40 p.m.
Respectfully submitted,

Sara Bruckman, CMC/WCMC, Village Clerk
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Report to Board of Appeals

May 11, 2021

Prepared by: Building Inspector Justin Burris

RE:

Appeal the denial of the HVAC Permit application request to replace the A/C condenser
in the front yard of residential property 1921 E Elmdale Ct.

The property owners of 1921 E Elmdale Ct. are seeking a variance to replace an A/C condenser
located in the front yard of the property. The Village received the HVAC Permit application and Board
of Appeals application on April 21st, 2021 after preliminary discussions with the HVAC contractor,
Midwest Heating & Cooling.
The proposed location violates both the Building Chapter and the Zoning Chapter of the Village
ordinances.
Zoning/Applicable Regulations:
225-7 F. (4):
Air-conditioning units may not be located in front yards or rear or side setbacks. [Added 2-252008 by Ord. No. 1935]

Existing Conditions:
Zoning District R-6
Minimum lot width:
Minimum area:
Setbacks:
Front:
Rear:
Side:

40’ feet
4,500 square feet

Legal non-conforming
Legal non-conforming

Existing actuals:
30’ feet
3,450 square feet

25’ feet
3’ feet minimum
3’ feet minimum

Legal non-conforming
Compliant
Legal non-conforming
Compliant

20.4’ feet
44.95’ feet
W 2.3’ feet average
E 6.65’ feet average

The existing air conditioning condenser was permitted and installed in the front yard in 1990.
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Staff Comments:
If a variance is granted it seems more appropriate to grant a variance for the condenser unit to be
placed in the North side yard; while it may still require a variance it is less pronounced than the unit
being placed in the front yard.
Materials provided:
1. HVAC Permit application
2. Board of Appeals application
3. Survey
4. Pictures / Aerial / Parcel maps
5. 535-19 Site restrictions Zoning Setbacks
6. 535-58 Zoning Section- Board of Appeals findings
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225-7 F. Air-conditioning requirements.
[Amended 9-5-2006 by Ord. No. 1916]
(1) No person shall install, operate or use any air-conditioning unit or combination of air-conditioning
units that produces a sound level, measured either in a sleeping unit of a dwelling unit on the premises
or at a location outside of the property line where the air-conditioning unit or units are located, that
exceeds the following:
(a) Between the hours of 7:00 a.m. and 10:00 p.m.: 75 decibels.
(b) Between the hours of 10:00 p.m. and 7:00 a.m.: 60 decibels.
(2) If the background noise or ambient sounds from other sources at the place of measurement equals
the sound levels in Subsection H(1)(a) and (b), then the sound produced by the air-conditioning unit or
units shall not be considered in violation of this section unless such unit or units create a sound level
equal to or in excess of five decibels greater than the levels in Subsection H(1)(a) and (b).
(3) When window air-conditioning units are provided in multifamily buildings containing more than four
dwelling units, they shall be reasonably and adequately screened and baffled so as not to create a
nuisance, interfere with the comfort and repose of those individuals residing adjacent thereto, or
detract from the aesthetic character of the neighborhood in which located, all to be determined by the
Building Inspector.
(4) Air-conditioning units may not be located in front yards or rear or side setbacks.

535-19 F. R-6 One- and Two-Family Residence District No. 1.
(5) Setback:
(a) Front, minimum: 25 feet or the average of existing setbacks on the side of the street where the
property is located, between the two closest intersecting streets, whichever is greater.
(b) Rear, minimum: three feet.
(c) Side:
[1] Interior, minimum: three feet.
[2] Street side: 25% of the width of the lot but not less than 10 feet, provided that the buildable width of
the lot shall be not less than 20 feet.
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535-55 Powers.
A. The Board of Appeals shall have the following powers:
(1) Errors and interpretations. To hear and decide appeals where it is alleged that there is an error in any
administrative order, decision, determination or interpretation of zoning districts or other code regulations.
(2) Variances. To hear and grant appeals for variances as will not be contrary to the public interest where,
owing to special conditions, a literal enforcement will result in practical difficulty or unnecessary hardship, so
that the spirit and purpose of this chapter shall be observed and the public safety, welfare and justice
secured. Use variances shall not be granted.
(3) Special exceptions. To hear and decide special exceptions to the terms of this chapter upon which said
Board is required to pass under this chapter.
B. Permits. The Board may reverse, affirm wholly or partly, or modify the requirements appealed from and
may issue or direct the issuance of a permit.
C. Assistance. The Board may request assistance from other Village officers, departments, commissions and
boards.
D. Oath. The Chairman may administer oaths and compel the attendance of witnesses.
535-56 Appeals.
A. Appeals from an administrative decision concerning the literal enforcement of this chapter or of any other
Village Code provisions may be made by any person aggrieved or by any officer, department, board,
commission or bureau of the Village.
B. Such appeals shall be filed with the Secretary within 30 days after the date of written notice of the
administrative decision or order. Such appeals shall include the following:
(1) Name and address of the appellant and, if a matter involving this chapter, all owners of record of property
located within 100 feet of the property in question.
(2) Additional information required by the Village Plan Commission, Planning and Development Department,
Board of Appeals or other Village employees having an interest in the matter.
(3) Fee receipt from the Village Treasurer in an amount as set forth in the Village Fee Schedule.
535-58 Findings.
No variance to the provisions of this chapter shall be granted by the Board unless it finds that all of the
following facts and conditions exist and so indicates in the minutes of its proceedings:
A. Exceptional circumstances. There must be exceptional, extraordinary or unusual circumstances or
conditions applying to the lot, parcel or structure that do not apply generally to other properties in the same
district and the granting of the variance would not be of so general or recurrent nature as to suggest that this
chapter should be changed.
B. Absence of detriment. The variance will not create substantial detriment to adjacent property and will not
materially impair or be contrary to the purpose and the spirit of this chapter or the public interest.
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